CHICAGO ZOOLOGICAL SOCIETY
FOOD SERVICE
PRIME VENDOR AGREEMENT
This Independent Contractor Agreement (this "Agreement"), dated January 1, 2018, is between The Chicago Zoological Society, Brookfield, Illinois (the "Zoo") and [insert name of Prime Vendor], [insert Prime Vendor’s complete address] (the “Prime Vendor").

The parties agree to the following:

1.0
DUTIES of PRIME VENDOR

(a)
General. Prime Vendor will purchase food products and non-food related products from manufacturers, vendors, suppliers, packers, brokers, redistributors, consolidators, and other sources, warehouse these products for the Zoo,  and distribute these products to the Zoo in accordance with terms and conditions contained within this Agreement. The services, activities, and duties to be performed by Prime Vendor and its personnel under this Agreement as described in this Section 1.0 are referred to herein collectively as the “Duties”.

(b)
Sell Price. Prime Vendor will provide/distribute said products to the Zoo at a Sell Price that is computed by identifying a product’s true cost base and the application of a fixed mark-up to this true cost. True cost consists of the manufacturer’s invoice price plus the actual freight charges (if applicable) minus any manufacturer discounts, promotions, allowance or free goods shown on the manufacturer’s invoice. Actual freight cost consists of the true net freight cost minus any rebates negotiated with the freight provider. Manufacturer’s discounts, promotions, allowances or free goods are to be deducted to arrive at true cost before computing the true cost-plus base, not afterwards.  The following Product Classification mark-up percentages or flat fee per case will be applied to the true cost to determine the Sell Price to the Zoo for all products except those identified as Market Basket Products (defined in Section 1.0(c) below) and will remain fixed for the entire term of this Agreement.
	Product Classification
	Mark-up

	
	

	Dry Groceries
	%

	Frozen foods
	%

	Refrigerated Foods
	%

	Butter/Cheese
	%

	Fluid Milk
	%

	Oils & Shortening
	%

	Shell eggs
	%

	Ground Beef
	%

	Boxed Beef
	%

	Processed Beef
	%

	Pork
	%

	Poultry
	%

	Seafood
	%

	
	

	Produce
	$      Case

	
	

	Ready to Use Produce
	$      Case

	Disposables
	%

	Chemical & Janitorial
	%

	Equipment & Supplies
	%

	
	

	Split Case Upcharge
	%



(c)
Market Basket Products. Prime Vendor will provide the products identified in the accompanying Schedule 1 as Market Basket products. A Market Basket product is a product that will maintain a fixed Sell Price to the Zoo for a fixed period of time during the term of this Agreement (In the year 2018, this period will be defined as the first day of January through the last day of December. In years 2019 and 2020, this period is defined as the first day of January through the last day of December.). Market Basket products can change/update on an annual basis but at all times will be representative of the key volume products purchased by the Zoo. In the second and third year of this Agreement, the annual Market Basket product selections will be provided to the Prime Vendor by November 1 of the preceding year and the Prime Vendor is required to respond with pricing to the Zoo within 30 days of receipt. Any usage quantities provided on this Schedule 1 or subsequent Market Basket product selections are estimates only. The Zoo reserves the right to purchase more or less of these products and will not be obligated to purchase any excess inventory the Prime Vendor may own on these products.


Unless a product is market defined, price increases to Market Basket products will only be accepted by the Zoo, if the Prime Vendor’s supplier cannot honor its price commitment to the Prime Vendor and increases prices to the Prime Vendor. If this were to occur, the Prime Vendor is required to provide written proof of their price increase from their supplier to the Zoo and any subsequent price increase to the Zoo will require 30 day written notice before taking effect. Any decreases to Market Basket product prices will be effective immediately.

(d)
Substitutions.
The Prime Vendor must notify the Zoo Purchasing Manager, Food Buyer, Custodial and Zoo Nutritional Services Purchasing Agents at the time of order placement whenever a specified product is not available. All potential substitutions must be approved by the Zoo purchasing authority and must be of equal or higher quality and in the case of a Market Basket product must not be delivered at a higher price than the Market Basket guaranteed price or at a higher classification mark-up percent outlined in the pricing formula.  If the Prime vendor cannot provide the specified product, or an acceptable substitute for any reason, the Zoo has the right to charge back the Prime Vendor for any additional costs incurred for goods and services obtained elsewhere

(e)
Price Audits. The Prime Vendor will permit the Zoo to conduct three price audits during each calendar year of this Agreement.. All audits will be limited to 25 products per audit, occur at a mutually agreed date and time and will take place at the Prime Vendor’s facility. The Zoo will provide a 30 day lead time in writing on all requests for a price audit and will include in the request the Prime Vendor product code number, invoice number and date, product description, price and category mark-up for verification. The Zoo requests the Prime Vendor have an Account Executive or National Accounts Manager available at the time of the audit to answer any questions that may arrive.


If an error is discovered during an audit, any required reimbursement will be made in the full amount within seven days. If an error is discovered, the Zoo reserves the right to audit as far back as deemed necessary to identify any overcharges.


(f)
Product Ordering. The Prime Vendor will provide all necessary Zoo personnel access to and training on the usage of the Prime Vendor’s on-line ordering and reporting system to allow the on-line placement/ordering of products from the Prime Vendor. This requirement applies to software only. The Zoo will be responsible of internet connectivity and hardware.

(g)
Product Recall. The Prime Vendor will notify the appropriate Zoo personnel verbally and in writing immediately upon their awareness/notification by a manufacturer, supplier, etc. of a product recall. This notification will include identifying the product and the action to be taken as provided from the product manufacturer. Full credit will be issued for all products affected by the recall, regardless if the product is destroyed at manufacturers request or returned to the Prime vendor.


(h)
Delivery. The Prime Vendor will be delivering product to Guest Services, Custodial Services, and Zoo Nutritional Services at the Zoo. The Prime Vendor will establish a separate account number for each of these three divisions and a separate invoice (multi-copy) will accompany the delivery of product to each division. The individual divisional requirements are as follows.


 
Guest Services requires a 5:00 p.m. order cut off for placing orders for a next day                                                                                 delivery of product. Peak Season deliveries will be made in a two hour window beginning at 6:00 a.m. to the Food Warehouse three times per week on Tuesday, Thursday, and Saturday. Peak season is defined as the time period commencing on or about mid-May and continuing through the Labor Day weekend in September. Non-Peak Season deliveries will be made in a two hour window prior to 9:00 a.m. to the Food Warehouse on Tuesday and Friday. If business conditions warrant an additional delivery beyond those noted previously, the Prime Vendor will accommodate these additional deliveries at the earliest delivery time available and at no additional expense to the Zoo. In order to shorten delivery times the Society requests deliveries to be made on an “Honors Drop System”.  The Society will notify the supplier of any discrepancies, such as shortages, miss picks, etc. within three business days of receipt of the shipment. The Zoo will be scheduling personnel to unload the incoming shipments at the timeframes noted above. If an exception occurs and the Prime Vendor will not be able to keep to these time frames, the Prime Vendor will notify the Food Warehouse of the delivery delay (The Zoo will provide all necessary contact information.). On occasion due to business conditions, the Prime Vendor may be required to deliver products directly to a Guest Services location (such as but not limited to Catered Events) and should be prepared to do so (including the establishment of a separate account number and invoice for this direct location delivery).
Custodial Services requires a 5:00 p.m. order cut off for placing orders for a next day    delivery of product. Peak Season and Non-Peak Season delivery days and times will be the same as those established for Guest Services. Custodial Services deliveries will be made to the Guest Services Food warehouse.
Zoo Nutritional Services requires a 5:00 p.m. order cut off for placing orders for a next day delivery of product. Peak Season and Non-Peak Season delivery days and times will be the same as those established for Guest Services. Zoo Nutritional Services deliveries will be made directly to the Animal Commissary.


(i)
Equipment. If requested by the Zoo and if Prime Vendor has equipment available, the Prime Vendor will provide refrigerator/freezer trailers to the Zoo for a limited time at no expense to the Zoo. 

(j)
Labor Action. If during the term of this Agreement, the Prime Vendor and/or the Zoo’s existing workforce engage in any type of labor action (commonly known as a “strike”) resulting in the set-up of picket lines at Prime Vendor’s distribution facility or at the entrance to the Zoo, the Prime Vendor agrees that the delivery of products to the Zoo will continue unabated (This specifically includes entering into the Zoo and delivering products to the locations noted in Section 1.0(h) above.). 

(k)
Contact Information. The Prime Vendor will provide a list of contacts to include phone numbers and email addresses for all services to include: Contract Signing Authority, Executive Account Manager, Account Manager, National Account Manager, Customer Service, Finance, Transportation & Distribution, Produce, Audit and Equipment Repair. Hours of operation and after hours contact information for all of the above to be included in the contact list. 

2.0
GENERAL
(a)
The Prime Vendor retains the sole right to control and direct the manner in which the Duties are performed and to determine the individuals who will perform the Duties on its behalf.  Notwithstanding the foregoing, the Zoo retains the right to inspect the Duties performed by Prime Vendor personnel while on premise at the Zoo, stop work, prescribe alterations, and monitor Prime Vendors performance of the Duties while on premise at the Zoo to ensure that the Duties are performed in accordance and consistent with the following: The Prime Vendor acknowledges that the Zoo's primary business is the operation of a zoological park and that one of the Zoo's primary concerns is the safety of the animals and people at the zoo, both employees and visitors; The Prime Vendor further acknowledges that the Zoo strives to maintain the good will of its patrons and the public in general and further agrees that the Prime Vendor will do nothing that will have an adverse impact on the Zoo’s mission, its collection of animals, its employees, or endanger the public in any way.


(b)      The Prime Vendor represents and warrants that it will perform all Duties under this Agreement in accordance with standard industry practices applicable to such Duties, and in accordance with all applicable laws and regulations.

(c)
The Prime Vendor hereby gives permission to the Zoo, its agents, successors, and assigns, to use Prime Vendor’s and Prime Vendor’s Representative's images (still photo, audio, or video recordings) of any performance of Duties for the Zoo in conjunction with any Brookfield Zoo or Zoo production, advertisement, promotion, or for other similar purposes.

(d)
The Prime Vendor agrees not to recruit or hire any employee of the Zoo during the period of the Agreement or within one (1) year following the effective termination date of the Agreement.  If the Prime Vendor violates this provision of the Agreement, the Prime Vendor shall pay the Zoo the equivalent of three (3) times such employee’s annual salary at the time of the employee’s termination of employment with the Zoo, in one lump sum within 30 days of the Zoo’s written demand for payment.

(e)
The Chicago Zoological Society is an equal opportunity employer and federal contractor or subcontractor.  The parties agree, if applicable, they will abide by the requirements of 41 CFR 60-1.4(a), 41 CFR 60-300.5(a) and 41 CFR 60-741.5(a), and these laws are incorporated by reference.  These laws prohibit discrimination against individuals based on their status as protected veterans, individuals with disabilities, or based on race, color, religion, sex, or national origin.  The laws require covered prime contractors and subcontractors to take affirmative action to employ and advance in employment individuals without regard to race, color, religion, sex, national original protected veteran status or disability.  If applicable, the parties agree they will abide by the requirements of Executive Order 13496 (29 CFR Part 471, Appendix A to Subpart A), relating to the notice of employee rights under federal labor laws.
3.0
TERM OF AGREEMENT

Unless terminated according to the terms contained herein, the term of this Agreement shall commence on January 1, 2018 and shall end on December 31, 2020.
4.0
PAYMENT TERMS

Payment Terms on all invoices will be 30 days with the form of payment to be by check.


The Prime Vendor will provide a month-end statement reflecting all open invoices requiring payment by the Zoo. This statement can be made electronically or via U.S. Mail.
5.0
TERMINATION OF AGREEMENT

5.1.
Automatic Termination

This Agreement and the parties' obligations hereunder shall terminate upon Prime Vendor's satisfactory completion of the Duties and receipt of payment for all product deliveries or on the expiration date set forth in Section 3.0, whichever is earlier.


5.2.
Termination by Notice

Notwithstanding Section 3.0 or Section 5.1 to the contrary, the Zoo may terminate this Agreement at any time, with or without cause, by providing the Prime Vendor with written notice of termination.  For termination without cause, the Zoo shall deliver written notice to the Prime Vendor at least fifteen (15) days prior to the effective date of such termination and the Zoo shall pay the Prime Vendor all monies due under this Agreement for services rendered up to the date of termination.  If the Prime Vendor fails to perform any Services or fails to perform Services in a timely and/or satisfactory manner, as reasonably determined by the Zoo, the Zoo may terminate this Agreement effective upon delivery of written notice to Prime Vendor.  In the event of a termination pursuant to this Section 5.2, with or without cause, the obligations of both parties under this Agreement shall terminate (unless expressly stated otherwise).
6.0.
RELATIONSHIP OF PARTIES

The Zoo and the Prime Vendor agree that Prime Vendor is retained and shall act at all times as an independent contractor and is not an employee or agent of the Zoo.  Nothing in this Agreement is intended, nor shall be construed to create or constitute, an employment, agency, joint venture, partnership, or other relationship between the Zoo and the Prime Vendor or any of the Prime Vendor’s agents, employees, or subcontractors.  Accordingly, the Prime Vendor shall be responsible for payment of all taxes, licenses, fees, and/or any required legal reporting arising out of Prime Vendor’s activities and receipt of fees pursuant to this Agreement, including but not limited to federal and state income tax, Social Security tax, unemployment insurance taxes, workers' compensation insurance, and other taxes, business license fees, and/or reporting as required.  

7.0
CONFIDENTIAL INFORMATION; INTELLECTUAL PROPERTY

7.1
Confidential Information


Prime Vendor acknowledges and agrees that, during the course of performing the Services, Prime Vendor and Prime Vendor’s employees, agents and representatives may have access to or learn confidential information concerning the Zoo which is not generally known by or available to the public (“Confidential Information”) and that the Zoo would suffer damages and, in some instances, irreparable harm, if such Confidential Information were subject to unauthorized use or disclosure.  For purposes of the Agreement, Confidential Information includes, but is not limited to data, materials, files, correspondence, plans, designs, and ideas of the Zoo, membership and donor information, animal management information and records, scientific research, personal identifying information concerning the Zoo's personnel, information concerning the Zoo’s Board of Trustees and its activities, financial records, or other information of a non-public and proprietary nature.


The Prime Vendor agrees to safeguard and maintain the confidentiality of all Confidential Information to which the Prime Vendor or Prime Vendor’s representatives have access to or receive during or after the termination of its relationship with the Zoo and to take steps to notify Prime Vendor’s representatives of their obligations regarding confidentiality and obligations for protection of confidential data.  Prime Vendor agrees to notify the Zoo immediately in the event of any unauthorized use or disclosure of any Confidential Information.  The Prime Vendor further agrees to defend, indemnify and hold harmless the Zoo from and against any costs, losses, claims, suits, proceedings, damages or liabilities to which it may be or become subject (including, without limitation, reimbursement for any legal or other expenses incurred by the Zoo in connection with the investigation and defense of any such costs, losses, claims, suits, proceedings, damages or liabilities) that arise out of or are based upon or relate to the Prime Vendor’s or any Prime Vendor’s representative’s negligent, intentional or unintentional use, misuse or authorized or unauthorized disclosure of any Confidential Information.

Prime Vendor’s obligations under this Section 7.1 shall survive termination of this Agreement.

7.2
Intellectual Property

It is expressly understood that any intellectual property rights, information or data to which Prime Vendor is given access or which is made available to Prime Vendor or which is created in Prime Vendor’s performance under this Agreement remains the sole and exclusive property of the Zoo, and, if requested by the Zoo, shall be assigned to the Zoo by the Prime Vendor.  Such information may not be disclosed, used or cited by the Prime Vendor for any reason without the express written consent of the Director of the Zoo. 

8.0
TRANSFER AND ASSIGNMENT

The parties hereto acknowledge that the rendering of the Duties is not appropriate for transfer or assignment, and thus the Prime Vendor may not sell, assign, transfer, or otherwise encumber its rights, duties or obligations imposed under this Agreement without the prior written consent of the Zoo.  The Prime Vendor may not assign or transfer its right to receive compensation due hereunder separate or apart from its obligations to complete the Services.

9.0
INDEMNIFICATION

The Prime Vendor  agrees to indemnify, defend and hold the Zoo and the Forest Preserve District of Cook County (as owner of the improvements and land comprising the Brookfield Zoo) including their respective directors, officers, agents, employee affiliates,  harmless against any claims,  losses, liabilities or costs (including, without limitation, reasonable legal fees and expenses) arising out of this Agreement or based upon Prime Vendor’s or any of Prime Vendor’s representative’s performance of the Services, including but not limited to any claims, losses, liabilities or costs whatsoever of any Prime Vendor representative, or by any other individual based on any act by Prime Vendor or any Prime Vendor representative. 


 In any and all claims against the Zoo or Forest Preserve District of Cook County, including their respective directors, officers, agents, employees affiliates, by any Prime Vendor representative  anyone directly or indirectly employed by the Prime Vendor or anyone for whose acts the Prime Vendor may be liable, the indemnification obligation under this Section 9.0 shall not be limited in any way by any limitation on the amount or type of damages, compensation or benefits payable by or for the Prime Vendor under worker’s or workmen’s compensation acts, disability benefit acts or other employee benefit acts.

Prime Vendor’s obligations under this Section 9.0 shall survive termination of this Agreement.
10.0
INSURANCE

The Prime Vendor agrees that it will not allow any Prime Vendor representative to come onto Zoo property in order to perform the Services without first ensuring that such person(s) is covered by the same minimum limits as outlined below.  The Prime Vendor shall carry at its sole expense, during the term of this Agreement, the minimum insurance coverage set forth below. All insurance policies shall be issued by a carrier with a current A.M.  Best Company rating of at least A:VII and satisfactory to Zoo:

Comprehensive, or Commercial, General Liability Insurance (including broad-form contractual liability, products and completed operations) in the amount of Two Million Dollars ($2,000,000.00) per occurrence and Five Million Dollars ($5,000,000.00) in the aggregate covering bodily injury, personal injury resulting therefrom, and property damage, written on an occurrence basis. 

Worker’s Compensation Insurance as required by applicable State Law.
Employer's Liability Insurance (Coverage B) in the minimum amount of $ 1,000,000 Each Accident/ $ 1,000,000 Each Employee-Disease/ $ 1,000,000   Policy Limit-Disease.
Automobile Liability insurance, including bodily injury and property damage coverage of at least $1,000,000 combined single limit on vehicles owned or hired by the Prime Vendor.

All insurance policies required above shall contain a waiver of subrogation in favor of the Zoo and the Forest Preserve District of Cook County, including all of the officers, directors, agents and employees of same and the insurance policies required shall name the Zoo and the Forest Preserve District of Cook County as additional insureds to the full extent of the risks included within the release, defense and indemnity obligations assumed by Prime Vendor hereunder. The additional insured status in favor of the Zoo and the Forest Preserve District of Cook County shall be effective even if the release, defense and indemnity obligations of the Prime Vendor are unenforceable. 

The Zoo and the Forest Preserve District of Cook County are included as Additional Insureds as respects all policies (except Worker’s Compensation and employers liability), but only for liability arising out of the operations of the Prime Vendor.  This insurance is Primary and Non-Contributory over any existing insurance and limited to liability arising out of the operations of the Prime Vendor.

The insurance policies required to be maintained by the Prime Vendor hereunder shall include provisions to the effect that: (i) the policy shall not be subject to cancellation, material change or restriction or reduction of coverage or limits except upon not less than thirty (30) days written notice to the Zoo; (ii) the insurer shall promptly notify the Zoo within 10 days in the event of default in payment of any premium or installment thereof, (iii) the policy shall contain a severability of interests clause in favor of the Zoo; (iv) the insurance is primary and not excess, contributory or contingent; and (v) Prime Vendor, and not the Zoo, shall be responsible for paying all deductibles/retentions and premiums under such insurance policies.


The Prime Vendor agrees to furnish to the Zoo, prior to the commencement of the Work, insurance certificates(s) reflecting Prime Vendor’s compliance with the requirements of this Article. 


The insurance described herein shall remain in effect for all of the respective insured’s, including additional insured’s, following any termination of this Agreement with respect to any occurrence, act or omission that occurred or may have occurred at any time prior to such termination. 
Any obligations of indemnification, insurance and confidentiality shall survive the termination of this Agreement.  
 11.0 Minority-Owned, Women-Owned, and Disadvantaged Business Enterprises

The Zoo takes affirmative steps to ensure that certified minority-owned business enterprises (MBEs), women-owned business enterprises (WBEs), and disadvantaged business enterprises (DBEs) are afforded opportunities to compete for and participate in providing good and services.  If the Prime Vendor is an MBE, WBE, or DBE that has been properly certified by one of the agencies or programs listed below, or is employing or otherwise utilizing an MBE, WBE or DBE in performance of the Services, Prime Vendor will provide proof of such Certification in a form satisfactory to the Society with the signed agreement:

a. City of Chicago, National Minority Supplier Development Council Affiliates (NMSDC)

b. Chicago Minority Business Development Council (CMBDC)

c. State of Illinois-Department of Transportation (IDOT)

d. Small Business Administration (SBA-8A) 

e. Illinois Unified Certification Program

f. The Women's Business Development Center

g. Certification by Cook County Dept. of Contract Compliance as a Minority and/or Woman-Owned Business Enterprise (MBE/WBE).  
12.0
NOTICES

All notices, requests, demands and other communications hereunder (“Notices”), whether or not so stated in the provisions of this Agreement, must be in writing and addressed as follows:

To Prime Vendor:

______________________________________________

Attn:
______________________________________________

______________________________________________

______________________________________________

To the Zoo:

Chicago Zoological Society

Attn:
Mr. Jerry Johnston

3300 Golf Road

Brookfield, IL  60513


Any Notice required herein shall be deemed to be given or made only if sent by hand or nationally recognized courier service, with delivery evidenced by a written receipt, or by certified or registered mail, return receipt requested and postage and registry fees prepaid.  A Notice sent by certified or registered mail shall be deemed to be given on the 3rd business day after mailing.  All other Notices shall be deemed given when received. 

13.0
GOVERNING LAW

 The provisions of this Agreement shall be construed in accordance with the law of the State of Illinois, without regard to the laws or conflict of law rules of any other jurisdiction where the Prime Vendor may reside or perform the Services or where any violation of this Agreement occurs.  Any suit, action, or other legal proceeding arising out of or relating to this Agreement shall be brought exclusively in the federal or state courts located in Cook County, Illinois and the Zoo and the Prime Vendor hereunder submit to personal jurisdiction in the State of Illinois and to venue in such courts.

14.0
SEVERABILITY

If any provision of this Agreement is held invalid or unenforceable by any court of competent jurisdiction, the other provisions of this Agreement will remain if full force and effect.  Any provision of this Agreement held invalid or unenforceable only in part or degree will remain in full force and effect to the extent not held invalid or unenforceable. This agreement supersedes and shall control over any other agreement(s) between the parties.

15.0
Time of Essence

With regard to all dates and time periods set forth or referred to in this Agreement, time is of the essence.

16.0 COMPLIANCE WITH LAWS

The Prime Vendor agrees to be bound by and, at its own cost, comply with all applicable Federal, State, and local laws, ordinances and regulations (collectively, “Laws”) , including, but not limited to, equal employment opportunity, minority business enterprise, women’s business enterprise, and disadvantaged business enterprise laws, prevailing wage, anti-kickback and environmental laws.  The Prime Vendor agrees that it has read, is familiar with, and will comply with the Forest Preserve District of Cook County’s Code of Ethical Conduct. 

The Prime Vendor’s liability to the Zoo and the Forest Preserve District of Cook County under this Agreement for all loss, cost and expense attributable to any acts of commission or omission by the Prime Vendor, its employees and agents, resulting from the failure to comply with the Laws, shall include but not be limited to, any fines, penalties or corrective measures.

17.0
Counterparts

This Agreement may be executed in one or more counterparts, each of which will be deemed to be an original copy of this Agreement, and all of which, when taken together, will be deemed to constitute one and the same agreement.
Chicago Zoological Society*:


Prime Vendor:
By:_____________________________
            _______________________________

Title:__________________________

__________________________________

*Zoo President/CEO signature required for contracts $10,000 and over.

Zoo Senior Vice President of Finance and Administration or Controller's signature required for contracts less than $10,000.
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